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An Important Judicial Decision 


The opinion handed down on May 14 by the Court of 
Errors and Appeals, the highest court in New Jersey, 
reversing the conviction of Roger N. Baldwin of the 
American Civil Liberties Union and four associates for 
the crime of unlawful assembly is one of the most note- 
worthy court decisions in recent years. The court in- 
cludes fourteen judges and their decision was unanimous. 
It overruled four judges below, including three judges 
of the State Supreme Court. 

The alleged offense for which the defendants were put 
on trial under a statute of 1796 was the holding of a 
meeting during the strike of silk workers in Paterson 

e fall of 1924. The Chief of Police ordered the 

ers to discontinue holding their daily strike meetings 
in their private hall. They appealed to the American 
Civil Liberties Union to help them gain what they con- 
sidered their legal rights. An attempt wes made to hold 
a meeting in order to test the action of the police but the 
hall was surrounded by policemen. A decision was then 
reached to hold a protest meeting on the City Hall Plaza 
where there was no danger of obstructing traffic and 
where the question of a permit was not involved. The 
strikers marched to the City Hall carrying an American 
flag. The man selected as chairman of the meeting 
mounted the steps and commenced to read the Bill of 
Rights. Thereupon he was arrested, the Riot Act was 
read and the police broke up the meeting. Several per- 
sons were arrested, including Mr. Baldwin, who insisted 
that the responsibility was his since he had planned the 
meeting as a test case. 

The indictment on which the trial was based was a 
strange document, phrased in the most curious language. 
It charged that the defendants “assembled and gathered 
together then and there unlawfully, routously, riotously 
and tumultuously did make a great noise and disturbance 

and then and there unlawfully, routously, riot- 
ously and tumultuously make and utter great and loud 
noises and threatenings” and so on. The trial judge 
sentenced Mr. Baldwin to six months in jail and the 
other defendants to pay a fine of $50 each. 

Appeal was taken to the Supreme Court, which sus- 
tained the conviction. Its decision even went so far as 

ay: “The situation created by the defendants pre- 
®: an analogy to a fire with obvious danger of a con- 

ation if not checked, and this tendency the principal 
defendants well knew.” 

After this confirmation of their conviction the same 
sentences were once more pronounced upon the defend- 
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ants. Appeal was then taken to the Court of Errors 
and Appeals and the decision, already referred to, is 
quoted at length below: 


“The right of the people to meet in public places to 
discuss in an open and public manner all questions af- 
fecting their substantial welfare and to vent their griev- 
ances, to protest against oppression, economic or other- 
wise, and to petition for the amelioration of their con- 
dition and to discuss the ways and means of attaining 
that end, were rights confirmed and guaranteed them by 
the Magna Charta, petition of right and the Bill of 
Rights, the mainstay of the British Constitution and the 
bases of both our federal and state constitutions. Of 
course, it goes without saying this inestimable boon of 
liberty was to be enjoyed by the people in a peaceful and 
law-abiding manner. 

“Our Federal Constitution recognized this invaluable 
right of the people by declaring, in Article I of its amend- 


ments: 


“Congress shall make no law respecting an establishment of 
religion or prohibiting the free exercise thereof; or abridging the 
freedom of speech or of the press; or the right of the people 
peaceably to assemble and to petition ‘the Government for a redress 
of grievances.’ 


“Our State Constitution, Article I, placitum 18, declares : 


“*The people have a om to freely assemble together, to con- 
sult for the common good, to make known their opinion | to. their 
representatives and petition for a redress of grievances.’ 


“These constitutional mandates, being in favor of the 
liberty of the people, must be given the most liberal and 
comprehensive construction. In order to accomplish. this 
in a satisfactory manner, we must pay due regard to what 
the common law of England was on the subject in hand, 
before the adoption of our constitution. This vital fact 
was fully appreciated by the framers of our state con- 
stitution and finds expression in Article X, placitum 1: 

“The common law and statute laws now in force, not repugnant 


to this Constitution, shall remain in force until they expire by 
their own limitation or be altered or repealed by the legislature.’ 


“As has been previously indicated herein, the common 
law rule as to what acts shall constitute an unlawful as- 
sembly has not been altered or repealed by statute. 

“The situation, therefore, leaves two questions to be 
determined. Firstly, what were the essential elements 
of an unlawful assembly at common law? Secondly, do 
the facts elicited by the testimony establish the offense 


of unlawful assembly, as charged in the indictment against 
the defendants ?” 
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After summarizing the cases dealing with unlawful 
assembly, the court said: 

“The statement of what was considered at common 
law as essential ingredients of an indictable offense of 
unlawful assembly signally illustrates the futility of at- 
tempting for future guidance to adopt an inflexible defini- 
tion of all circumstances and conditions which might arise 
in the course of human events. 

“Each case largely and necessarily depends upon the 
object and character of the meeting, and whether or not 
the overt acts done by the participants therein, pursuant 
to a common understanding, are of such a nature as to 
inspire well grounded fear in persons of reasonable firm- 
ness and courage of a riot, rout, affray or other breach 
of the public peace. 

“The legal principle,” the court said further, “to be 
extracted from the case at common law seems to be that 
in order to constitute the offense of unlawful assembly 
it must appear that there was a common intent of the 
persons assembled to attain a purpose, whether lawful 
or unlawful, by the commission of such acts of intimida- 
tion and disorder which are likely to produce danger to 
the tranquillity and peace of the neighborhood and have 
a natural tendency to inspire rational, firm and courageous 
persons in the neighborhood with well grounded fear of 
serious breaches of the public peace. 

“Keeping in view the legal principle just enunciated, 
we may now bring its application to a consideration of 
the second question, viz.: ‘Do the facts elicited by the 
testimony establish the offense of unlawful assembly as 
charged in the indictment against the defendants?” 

“It appears from the record that there was an indus- 
trial strike among the workers in the silk mills of Pater- 
son, which strike had been in progress since August 1, 
1924; that on the 6th day of October, 1924, between 
seven and eight o’clock in the evening, some two or three 
hundred persons had gathered in a public square, between 
the City Hall and Market Street, known as City Hall 
Plaza. Some of those assembled were sitting upon 
benches and others walking about; that there were about 
twelve police officers stationed in and about the plaza; 
that many of the persons who had congregated there 
were recognized as strikers; that such persons who were 
standing in the plaza were kept moving by the police 
officers ; that about 7.30 o’clock in the evening a proces- 
sion of about thirty persons marched along Market Street 
in pairs from the Market Street headquarters of the Asso- 
ciated Silk Workers to the plaza, led by two young women 
bearing an American flag, and immediately behind walked 
the defendants, John C. Butterworth, Roger N. Baldwin 
and Ferris Freeka. These were the only persons iden- 
tified by witnesses of the state as having taken part in 
the procession. The procession proceeded along Market 
Street to the City Hall Plaza, a distance of about a block 
and a half, and was followed by a number of spectators. 

“Tt seems that on October 3, 1924, three days pre- 
ceding the meeting at the City Hall Plaza, posters were 
distributed and notices inserted in Paterson papers adver- 
tising a meeting in Turn Hall on the evening of October 
6, 1924. The substance of the notice was that there was 
to be a mass meeting to protest against alleged unlawful 
acts and supposed oppression of the police officers in ex- 
cluding the strikers from Turn Hall and in preventing 
the continuance of their daily meetings therein. The 
holding of this proposed meeting the police authorities 
refused to allow. As a result, on the evening of October 
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6, persons who assembled in front of Turn Hall were 
dispersed by the police. 

“It appears that Baldwin, one of the defendants, ; 
at the Market Street headquarters of the silk work 
when he learned that the Chief of Police had forbidden 
the meeting to be held in Turn Hall, and thereupon con- 
cluded to attempt to hold a substitute meeting at the 
City Hall Plaza, which resulted in the procession of 
persons to the plaza as stated. About fifteen hundred to 
two thousand persons were gathered together in the plaza. 
The defendant Butterworth started to address the crowd, 
saying, ‘Fellow workers,’ whereupon he was interrupted 
by police officers, who asked if he had a permit to hold 
a public meeting at that time and place, to which inquiry 
he replied, “This is my permit,’ holding up a book in his 
hand, whereupon he was put under arrest, to which he 
made no resistance but quietly submitted. 

“The police officers next made an attempt to wrest the 
flag from the two young women who had led the pro- 
cession, which attempt raised a protest from among the 
crowd, but both young women were put under arrest and 
each quietly submitted thereto. A police officer then read 
the Riot Act, at which time the police force had augmented 
to about forty in number and immediately began to dis- 
perse the crowd, and while so occupied they met with 
some opposition from four or five or more individuals 
standing in different parts of the plaza, and among them 
were Effsa, Natale, Konzer and Nitkin, who for aught 
the record discloses were peaceful spectators. 

“There was no evidence that any weapons were bran- 
dished or displayed at any time, except sticks in the | 
of the police officers, after the reading of the procla 
tion; nor was there any evidence that any person was 
alarmed or intimidated by the attempted meeting. 

“There was also testimony of Officer Love to the effect 
that the crowd put him in fear. Neither of the officers 
related a single act or alarming circumstance done by any 
one of the defendants or of any act threatening the public 
peace done by any of the persons assembled there, or 
which was of an unusual, boisterous or disorderly nature. 
The only incident referred to as tending to exhibit bois- 
terous conduct was that as the procession marched to the 
plaza some of the marchers brushed against police, but 
whether this was intentional or not the record does not 
disclose. 

“It is rather startling to the most lively imagination 
that if this meeting was of such a turbulent and disor- 
derly character as described in the indictment, unsup- 
ported as it is, however, by the proof, that out of forty 
policemen only two of them, and they without stating 
any facts reasonably supporting any ground of fear or 
alarm which would be entertained by a person of a firm 
and courageous mind, were seized with fear of a threat- 
ened outbreak and breach of the public peace. As has 
already been mentioned no circumstances were proven 
which tended to reasonably indicate that there was not 
only a common purpose on the part of the defendants to 
disturb the public peace but there was a well founded 
threatened danger of breach of the public peace. 

“The trend of the testimony was that the object of the 
meeting was to protest publicly against action taken 
the police authorities which prevented the strikers i 
holding their meetings to vent their grievances in a pubnic 
hall. The object of the meeting therefore was per se 
not an unlawful one, and an indictment for unlawful 
assembly could not properly be predicated upon the mere 
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fact of holding the meeting in a public place. It was 
essential in order to constitute the offense of ‘unlawful 
aggembly’ that the meeting be held and conducted in such 
Thinner as to reasonably create in the minds of firm 
and courageous persons a well founded fear of threat- 
ened danger to the public peace. We find an utter absence 
of any such proof. 

“Again referring to one of the indictments relied on 
by the state as tending to show the unruliness and disor- 
derly conduct of those who were interested and participated 
in the holding of the meeting and tending to seriously 
disturb the public peace is that while the procession was 
marching from their headquarters to the plaza some of 
the paraders had brushed against the police, but this ap- 
pears to have been of such trivial nature that no notice 
was taken of it at the time of its appearing. The proces- 
sion was allowed to proceed and it was only when the 
defendant, Butterworth, was about to address the meet- 
ing, and before he had any opportunity to state its pur- 
pose, the police interfered and took him into custody. 

“From the record before us we find nothing in the 
statement of the facts contained therein to have war- 
ranted the finding by the trial judge that the accused 
were guilty of the offense of unlawful assembly. 

“Judgment is reversed.” 

This decision, which is likely to have wide influence, 
throws much light on the critical attitude maintained by 
labor leaders toward the lower courts. 


Efficacy of Arbitration 


e. report of the American Bar Association recom- 
mending federal legislation making arbitration agreements 
legal contracts and establishing a national industrial coun- 
cil to assist local arbitration boards prompts the Mitten 
Management of the Philadelphia Rapid Transit Co., to 
comment thus in its little publication, Service Talks, for 
June 16: 

“This council is very different from the industrial 
courts set up in other countries with power to settle dis- 
putes between management and men. The task of such 
a court is not so easy as that of a divorce court. The 
divorce court can cure the friction by separating the con- 
tending elements. But after the industrial court has made 
its decision, the conflicting parties must go on living to- 
gether. Court machinery of this kind may be helpful, 
but like all machinery it is useless without lubrication. 
The only possible lubrication is the oil of good feeling, 
and if that is in evidence there is no need for the 
machinery. 

“What many people who study industrial troubles from 
the outside lose sight of is the fact that the strike or 
lockout is itself not nearly so wasteful as the dissatisfac- 
tion and strife of which the strike is merely the outward 
symbol. Legislation cannot reach deep enough into in- 
dustry to cure these fundamental disturbances. It can 
only serve as a support to arbitration and even then its 
usefulness is likely to be limited if the arbitrator has 
final authority without responsibility for the results of 


hig decision. ‘ 

e he answer lies far deeper than legislation. Both sides 
st be brought to see that their best interests. lie in 

helping one another. The practical way in which this 

has so far been done is through an actual merger, by 

which labor and capital become one, so that each in an 
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increasing degree appreciates the viewpoint of the other. 
And this can only come from the inside—from industry 
itself. Outside help will avail little.” 


A Proposed Bonfire 


The following editorial from the New York World 
for July 2, 1928, is reproduced here in full because, as 
a bit of political writing, it is exceptional, and because 
it is of so wide and timely interest. 

“The newspapers of this country have a duty to perform 
in the next few months which transcends all other con- 
victions they may have in respect to the parties, the issues 
and the candidates. On the owners of the press, its 
editors and its writers it depends whether this campaign 
shall be fought out cleanly. There has been no campaign 
in this generation where so much hysteria has lain just 
under the surface, when it would be so easy to fan it to 
a terrible flame, when it was so necessary to exercise a 
militant restraint upon passionate prejudices. The daily 
press, more than any other institution, has in its power 
to stand guard for reason, fairness and good humor. 
Having the power, it must assume the responsibility. 


“Every reasonable person knows that in Herbert 
Hoover and Alfred E. Smith the two parties have nomi- 
nated their worthiest champions. They are both men of 
unimpeachable personal integrity in their private lives 
and in their public offices, They are both men of un- 
questionable devotion to the public interest as they see 
it. They are both men of exceptional experience, of 
demonstrated capacity and of great human sympathies. 
No man can without uttering the foulest slander impugn 
the single-minded patriotism of either candidate. Neither 
is controlled by any sort of secret allegiance. Neither 
challenges any fundamental principle of the American 
Republic. Both can be trusted to conserve faithfully the 


structure of the government and the common ideals of 
all Americans. 


“They are of different temperaments. They will offer 
a choice of policies. They would give the nation different 
types of administration. These differences are all of 
them important, and it is proper that every one should 
strive by all fair means to make his preference prevail. 
But let us not delude ourselves into thinking that the 
country is lost if we lose. We might as well recognize 
that in nominating these two men the processes of popular 
government have justified themselves magnificently by 
bringing to the front in each party the man who not only 
had the confidence of the majority but deserved it. A 
democracy which has to make its final choice between 
Hoover and Smith has proved its capacity for self-govern- 
ment. 


“This newspaper will support Governor Smith. But it 
pledges itself to a war of extermination upon any sup- 
porters of Governor Smith who, in their excitement and 
their zeal, strike foul blows at the opposition. And as 
the opening gun in that war we call upon the Democratic 
campaign managers and spellbinders to throw onto the 
rubbish-heap, where it belongs, all the talk about Sir Her- 
bert Hoover and his alleged British connections. 

“We shall have other things to add to the rubbish- 
heap as time goes on. If our Republican friends will add 
their rubbish to the same heap we may be able to have 
a beautiful bonfire to delight the self-respecting people 
of America.” 
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Commissioner Rogers’ Report 


Investigation of charges of fraud im connection with 
the administration of the Workmen’s Compensation Act 
of New York State has brought to. light. practices which 
should be important for all states providing workmen’s 
compensation, This investigation was carried. on in ac- 
cordance with Section 8.of the Executive Law (the More- 
land Act). Professor Lindsay Rogers of Columbia 
University was appointed by Governor Smith as com- 
misioner to examine and investigate the administration 
of the Department of Labor of the State of New York. 

Charges of fraud in the payment of workmen’s com- 
pensation were made by three members of the Industrial 
Survey Commission appointed by the legislature in 1926. 
These charges appeared from time to time in newspapers 
from December 2, 1927, to January 20, 1928. It was 
alleged that fraudulent claims involving large amounts 


were paid through the collusion on the part of employes ~ 


of the Department of Labor. One of the commissioners 
was reported to have said that “the heavy losses from 
these fraudulent claims make it impossible to pay injured 
workmen their full due of compensation.” 

During the period of six weeks in which the charges 
appeared in the newspapers the commissioners made no 
denial of the statements attributed to them. But when 
they appeared before Commissioner Rogers “they either 
withdrew completely or modified to a vanishing point 
the charges” which led to his appointment. “Their pleas 
to me,” he says, “of misquotation were unqualified. Their 
withdrawals were complete. Some frauds have been 


ted on insurance carriers, but the spokesman for 
the Industrial Survey Commission denied that they had 


ever charged that any employe of the Department of 
Labor had been corrupt or dishonest.” 

The commissioners based their charges of fraud on ten 
cases. Two concerned the State Fund and involved 
alleged losses to the fund of $5,500. One of these cases 
was shown to be fraudulent from its inception. In the other 
it was found that through perjury a lump sum settlement 
$1,000 too large had been made. In three cases, insurance 
companies paid $14,469 on fraudulent claims. The State 
Fund in 1927 paid out in benefits $2,412,912. The total 
payments of benefits by all insurance companies in 1927 
were $26,801,366. In view of the fact that in all forms 
of insurance the companies have a certain amount of 
losses from fraud, Commissioner Rogers says, “I leave it 
to those who are skilled in the use of decimals to calculate 
the percentage of total payments by insurance carriers 
represented by these five fraudulent cases.” Furthermore, 
“practically without exception the Claims Superintendents 
of these carriers testified under oath that there was a 
relatively small percentage of fraud in workmen’s com- 
pensation cases” as compared to other forms of insurance. 

In the other five cases presented by the commissioners 
no compensation was paid. In two of these cases “in- 
vestigations by the insurance carriers caused the claimants 
to disappear.” In three of the cases it is possible that, 
through the use of a fraudulent stamp, collusion might 
have existed in getting them indexed. But “the fraudu- 
lent stamp, it seems certain, was used by someone outside 
the Department but familiar with its procedure.” The 
Commissioner says further: “For some of the successful 
frauds from which they have suffered, the carriers are 
themselves to blame. When the representatives of the 
insurance companies appeared before me, I had great dif- 
ficulty in securing information in respect of their policy 


of investigating cases: which seemed to them suspicious: ~ 
Most of the testimony was to the effect that some inves- 
tigation was made of all cases, but that few cases ke 
given special attentiom because fraud was suspected. Cb 
taim carriers stated that it was frequently cheaper for. 
them to pay a small claim for compensation than to make 
the investigation which might be necessary to show col-. — 
lusion between the claimant and his doctor or to establish — 
the. fact of the claimant’s perjury. It was rare indeed that 

a carrier cited a case in which it had asked for an adjourn- — 
ment in order to have time for the procurement of evi- — 
dence which might establish the existence of fraud. Even 
after the operations of the Brooklyn ‘gang’ became known — 
to the carriers, they made few efforts specially to inves- — 
tigate such cases. Testimony was similarly given that — 
cases in which runners appeared for the claimants—even — 
when the runners were somewhat notorious—did not re- — 
ceive from the claims departments more extensive in- — 
vestigation than the average run of cases. Nor was — 
there any indication that underwriting policies had been — 
appreciably influenced by the discovery of high per- — 
centages of suspicious or fraudulent claims. If carriers — 
are unwilling specially to investigate cases it is not sur- — 
prising that awards are sometimes made before perjury © 
or fraud is detected.” 

One of the commissioners who made the charges acted 

as Executive Secretary of the Industrial Survey Com- 
mission and was formerly Industrial Commissioner. He 
is also president of the Wolff Industrial Service, Inc., a 
corporation organized to provide the medical treatment 
and care of injured workmen required of employers unggg: 
the compensation act. The services of this corpora 
are utilized by employers and private insurance com- 
panies. The president of this corporation “has relations 
with the Department of Labor which result in his being 
aggrieved by decisions of certain officials. As the paid 
employe of a committee of the legislature he has investi- 
gated those officials. His investigation was based on data 
given him by representatives of insurance companies, 
many of whom employ his medical service. The familiar 
analogy of Dr. Jekyll and Mr. Hyde is not sufficient. 
. . . [his] role is trivalent.” In his “testimony before me 
[he] volunteered the suggestion that he and his friends 
had considered and had dismissed the possibility that his 
attempts to serve two masters might be improper, but 
evidently they failed to think their problem through.” 

Commissioner Rogers concludes: (1) that the evidence 
presented or the facts which he could obtain “did not 
warrant charges that the workmen’s compensation law — 
had been corruptly administered”; rather, the compen- 
sation bureau, “so far as its honesty is concerned, comes 
out of my investigation with a clean bill of health”; (2) 
that the “possibilities of successful fraud are greater in 
respect of the relations between carriers and the Depart- 
ment than in respect of the relations between the De- 
partment and claimants” ; (3) that “the department should. 
keep more constantly in mind the possibility of the suc- 
cessful prosecution of fraudulent compensation claims 
and should attempt to reduce the number of such claims 
through devices” recomended; and (4) that “the pos- 
sibility of successful fraud in compensation claims is. in- 
creased, rather than lessened, by certain administ 
conditions. in the Department of Labor. These conditi 
go to larger questions of efficiency. They are complained 
of with justification by carriers and claimants.” 

Other portions of Commissioner Rogers’ findings will 
be presented in an early issue of INFORMATION SERVICE, 
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